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QUESTION PRESENTED 

Is it contributory negligence to continue to drive an 
automobile, on a rainy night, into an “uncontrolled” inter¬ 
section and past its centerpoint to make a left turn; while 
continuously watching another vehicle coming from the 
left in excess of the speed limit and on the wrong side of 
the street? 
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APPEAL FROM THE UNITED STATES DISTRICT COURT F 
THE DISTRICT OF COLUMBIA 


OR 


BRIEF FOR APPELLANT AND JOINT APPENDIX 


JURISDICTIONAL STATEMENT 

This is an appeal from a final order of the District Court 
entering judgment in an action at law for damages in 
tort (J.A. 28). Jurisdiction was conferred on the Dis¬ 
trict Court by the provisions of Title 11, Section 306 of 
the Code of Laws for the District of Columbia, 1951 Edition, 
and on this Court by the provisions of Title 28, Section 
1291 of the United States Code. 

STATEMENT OF THE CASE 

This appeal arises out of a collision of two automobiles, 
resulting in some damage to appellee, who instituted this 
action (R. 56). Appellant answered denying liability, 
and counterclaiming for vehicle damage (R. 58), re¬ 
garding which appellee, in turn, denied liability (R. 60). 
The case was heard by the District Court without a jury. 
That Court found as fact that appellant -was negligent, but 
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that appellee was not negligent. Appellant’s counterclaim 
was dismissed. (J.A. 28). Judgment in the amount of a 
thousand dollars was entered in favor of appellee (J.A. 28). 

The only witness detailing the events surrounding this 
collision of vehicles was the appellee-plaintiff. He gave the 
following account, presented chronologically. This wit¬ 
ness, appellee, will hereinafter be designated as “plaintiff.” 

On Wednesday, October 24, 1951 (J.A. 15) about 7:00 
p.m. (J.A. 23) plaintiff, Sidotti, accompanied by his son, 
Vincent, (J.A. 19), was driving home from work by pro¬ 
ceeding east on Gallatin Street, Northeast, in the District 
of Columbia. That street is thirty feet in width, and joins 
Fort Totten Drive at right angles. Gallatin Street dead¬ 
ends there, with a “concrete end” (J.A. 15, 18). Fort 
Totten Drive is also thirty feet wide 1 and also dead-ends, 
but not immediately at the intersection. It terminates 
about thirty to fifty feet south from Gallatin. (J.A. 16). 
Public notice of this is conveyed by a sign, reading “Road 
End,” located on the southwest corner of the intersection 
(J.A. 17). There were two automobiles parked in this 
dead-end section of Fort Totten south of Gallatin; one on 
the east side, and the other on the south side (J.A. 21-22). 
There was no traffic control sign, such as a “stop” sign, 
near the conjunction of the two streets (J.A. 16-17), other 
than the “road end” sign. 

Plaintiff, who had been driving automobiles since 1908, 
“drove this route every night” (J.A. 8) (R. 112). Oil this 
occasion, also nighttime, it wus raining (J.A. 23). Plain¬ 
tiff was driving at a speed between 8 and 12, not exceeding 
12 miles per hour, (J.A. 15, 16, 21), as he approached Fort 
Totten, knowing he “must turn left” (J.A. 15). Ap¬ 
proaching the intersection he looked to his right, into the 
dead-end section of Fort Totten (J.A. 22). While still “ap¬ 
proaching” (J.A. 16) and “before” (J.A. 22) entering the 
intersection, he looked to his left, and at that time saw 
appellant’s vehicle (a Chevrolet, four-door sedan) coming 
toward him south on Fort Totten. (J.A. 17). 

1 This was the subject of some conflicting testimony; plaintiff's 
proof indicating the width as thirty feet. 
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This other vehicle was then “a hundred to 150 feet” north 
of Gallatin (J.A. 16, 20). Although, “at [his] first 
seeing,” he did not discern its speed, thereafter he deter¬ 
mined the other vehicle was going “thirty or 35 miles an 
hour” (J.A. 20, 21, 24, 18). “When [he] first saw it,” 
the on-coming vehicle “was bearing to the [east] side 
. . . of Fort Totten, past the center line” (J.A. 17). “The 
whole car was on the wrong side” (J.A. 17). Plaintiff did 
not stop at the intersection (J.A. 21). 

By question and answer, plaintiff related the transpiration 
of the following (J.A. 20-21): 

Q. Mr. Sidotti, when you first saw the Government 
car, he was a hundred or 150 feet away from the inter¬ 
section ? 

A. Yes, sir. 

Q. How fast was he going. Thirty or 35 miles an 
hour? 

A. Thirty or 35 miles an hour, sir. 

Q. And when was the next time you saw him ? 

A. I saw it all the time. 

Q. What do you mean, you saw it all the time? 

A. All the time I was looking in that direction, be¬ 
cause I was going to that direction. So I was looking 
at it all the time. 

Q. You mean you saw him from 150 feet or 100 feet 
away, until he hit you? 

A. Yes, sir. 

Q. What did you do to avoid the accident? 

A. I couldn’t do anything to avoid the accident. 

Q. What did you do? 

A. I didn’t do anything. 

Q. Did you blow your horn? 

A. No, sir. 

Q. Did you apply your brakes? 

A. I didn’t apply the brakes. 

Q. Did you turn your wheel ? 

A. No. j 

The Court: Did you stop the car? 

The Witness: It was practically stopped. 
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By Mr. Stetson: 

Q. What speed were you going when you entered the 
intersection ? 

A. Between eight and ten, not exceeding twelve. 

Q. How quickly could you have stopped if you had 
wanted to? 

A. I imagine I could have stopped within ten feet. 

Q. Did you stop at the intersection? 

A. I did not stop at the intersection, no. 

The Court: When you saw he was coming down the 
roadway at a speed of 35 miles an hour, didn’t you 
stop your car ? 

The Witness: I imagined lie was going to make a 
right-hand turn, because it was all he could do. 

The Court: At 35 miles an hour? 

The Witness: Well, I didn’t control the other car. 

At no time did the other vehicle “get back over to the 
proper side of the street” (J.A. 24). As it was “going 
by” it “swerved” east into plaintiff. Plaintiff was making 
a “real wide turn”; the other vehicle “wasn’t making any 
turns.” (J.A. 19-20). 

At the impact, plaintiff’s vehicle was “still in the inter¬ 
section,” having “not quite completed the turn:” right 
front wheel about three feet . . . [and] left front [sic?] 2 
wheel was about five or six feet “from the extended, eastern 
curb of Fort Totten (J.A. 18). The impact was on the 
left front wheel, “pushing” the front end about two feet 
away from the point of impact. (J.A. 18). With respect 
to the center point of the intersection, petitioner stated his 
vehicle was cast and south 3 (J.A. 19). 

Plaintiff, when entering the intersection, “could have 
stopped within ten feet” (J.A. 21). Such a stop would 
have been less than halfway across the street (J.A. 22). 
Thus stopped, the two vehicles would not have collided (J.A. 


2 Compare page 94 of the reporter’s transcript, wherein appellant’s 
counsel discloses his understanding that the only discussion of wheel 
distances (by plaintiff) contained a reference to the “rear” wheel. 

3 See testimony of Officer Bruce, infra. 
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22). There was space enough to the east of the oncoming 
vehicle for plaintiff to pass it on that side (J.A. 19). 

After plaintiff’s son had testified similarly, appellant 
moved for a judgment on two grounds; failure to make out 
a claim by showing agency, and contributory negligence. 
On these points the Court stated (J.A. 25): 

“You talk about contributory negligence. I will dis¬ 
pose of that, too. Here is a man who has been driving 
this route for a long time. Here is a dead-end street. 
When he came to make that turn, he had every right 
to believe the driver coming toward him on Fort Totten 
Drive would turn to the right, because there is no 
sense in going into a dead-end street. It would be a 
little different if it were a regular intersection where 
the automobiles would go through. But he had every 
right to assume—just like I have a right to assume, 
when I have a green light, and you are driving on a 
red light, that you are going to stop—he had a right 
to assume he would make a righthand turn. 

I am not going to decide this case on niceties and 
technicalities that may be raised by the Government. If 
this man drove this car and was an officer, and it came 
out of Walter Reed Hospital and was owned by the 
Government, and this driver was negligent, then I have 
no alternative but to find for the plaintiff.” 

Thereafter, interrupting counsel, the Court called, as its 
own witness, the driver of appellant’s vehicle, Cox, and by 
alternation of questioning drew forth the information that 
Cox’s being “lost” was the reason said vehicle was travel¬ 
ing in a direction opposite to that appointed by appellant 
(R. 122). Appellant called, as its only witness, one of 
the two investigating police officers, Bruce. This officer 
testified the two vehicles were still in contact when he ar¬ 
rived, and that plaintiff’s vehicle was north of the center 
line of Gallatin Street (J.A. 27). He also related the sub¬ 
stance of conversational statements then made to him by 
Cox: “. . . that he didn’t know [Fort Totten Drive] was 
a dead-end street there, and he would have gone straight 
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. . (J.A.27). The other witnesses testified regard¬ 

ing the width of Fort Totten Drive, except the doctor who 
had previously described plaintiff’s injuries and stated they 
had “completely cleared up” (R. 99). 

Thereafter, appellant renewed its argument on the mo¬ 
tion, and concluded by stating it would withdraw its counter¬ 
claim in the event of a ruling in its favor upon plaintiff’s 
complaint (R. 168). The Court thereupon ruled plain¬ 
tiff was not negligent, and entered judgment in his favor. 
Appellant, defendant below, brings this appeal. 

STATEMENT OF POINTS 

1. The District Court erred in ruling that plaintiff- 
appellee was not contributorilv negligent. 

SUMMARY OF ARGUMENT 

The evidence shows that plaintiff had notice of the im¬ 
pending collision of his with another vehicle. Thereafter, 
he had an opportunity to stop, in the unmarked intersection, 
short of the indicated and actual path of the other vehicle. 
In the light of all the evidence plaintiff proceeded negli¬ 
gently with his left turn into the collision with that other 
vehicle. He cannot recover damages resulting therefrom. 

ARGUMENT 

The Evidence Shows That the Plaintiff Was Guilty of Negligence 

As a Matter of Law 

The trial court refused to make a finding that plaintiff 
was contributorilv negligent. Its award can stand only if 
plaintiff was not negligent. Capital Transit Co. v. Small¬ 
wood , 82 r. S. App. D. C. 228, 162 F. 2d 14 (1947). Appel¬ 
lant contends (without denying its own negligence) that 
such negligence on the part of plaintiff is clearly present. 

In the analysis which follows the testimony is interpreted 
and applied in the manner most favorable to plaintiff. He 
must contend that he had no reasonable opportunity to 
avoid the collision. Therefore, shortness of time between 
first-sight and impact, and earliest traverse of the path of 
the other vehicle, are to his advantage. 

Plaintiff testified both on direct and cross-examination 
that when lie first saw the other (Government) vehicle, it 
was a hundred to hundred and fifty feet north of Gallatin 
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Street (J.A. 16, 20), and traveling at a speed of thirty to 
thirty-five miles per hour (J.A. 20, 21, 24, 18). Further, at 
least by plaintiff’s testimony (J.A. 19), when the impact 
occurred his own vehicle was south (and east) of the center 
point of the intersection. Subsequent plaintiff’s first sight, 
the Government vehicle therefore traveled a minimum of 
115 feet, or a maximum of 165 feet, and into the intersection. 
At thirty-five miles per hour, the Government vehicle would 
travel 51 % feet per second. The time which elapsed between 
plaintiff’s first sight and impact, was at least two seconds 
(maximum speed and minimum distance). 

It was “before” entering (J.A. 22), and while still 
“approaching” (J.A. 16) the intersection, that plaintiff 
had that first sight of the government vehicle. Plaintiff 
watched it continuously thereafter (J.A. 20). By reserving 
the quantity of distance and time actually spent “approach¬ 
ing” as an allowance solely for stopping plaintiff’s vehicle, 4 
it can be determined at what point plaintiff could have 
stopped after he had notice of impending danger. 

As plaintiff “reached” (J.A. 15) and “entered” the in¬ 
tersection of the two streets (knowing he “must turn 
left—” J.A. 15) his speed was “ [S] to 12, not exceeding 
12” miles per hour (J.A. 15,16, 21). Reasonably, in light of 
all the facts, plaintiff’s speed in the first second of time he 
■was in the intersection could not have been in excess of 
10 m. p. h. 5 At the latter speed he would have traversed 
14% feet in that first second. Thereafter, only a “straight- 
line” distance of 6% feet (14% feet subtracted from a total 
of 21 feet—thirty foot width of intersection minus 3 foot 
distance of right wheeel from the curbing and 6 foot width 
of plaintiff’s vehicle) plus footage to compensate for the 
“real wide turn” remained to the point of impact. Even 
at a speed of not—but—“practically-stopped” (J.A. 21) 
this latter amount would have been more than covered in 


4 Regarding stopping distance, plaintiff testified on cross-examina¬ 
tion: “I imagine I could have stopped within ten feet” (J.A. 21). 

5 Unless his “first sight” occurred at a distance, from the inter¬ 
section, in excess of the amount needed to bring his vehicle to a 
stop. It is to plaintiff’s advantage that this distance be short, plac¬ 
ing his vehicle in the peril zone earlier. 
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the one-second interval of time before the collision occurred. 
Therefore, by the interpretation most favorable to plain¬ 
tiff, he had one full second to view the oncoming vehicle 
travel more than fifty feet, plus ample time to bring his 
own vehicle to a stop, all before he would have been further 
than 14% feet into the intersection. 

If stopped 14% feet into the thirty-foot intersection, 
plaintiff would have been to the side of the projected patli 
of the oncoming vehicle. This significant fact was spelled 
out by plaintiff’s own answers on cross-examination (J. 
A. 22): 

Q. And at that rate of speed you could have stopped 
before you ever got halfway across the street, could 
vou not? 

A. Yes, I imagine I could. 

Q. And if you had stopped there, from the position 
of the government car, it would never have hit you, 
would he? 




A. If he keeps going on the leftliand side of the road, 
I say no. 

This for the reason that the whole of the government ve¬ 
hicle was on the wrong side of the street (J.A. 17, 24). 

The converse interpretation of the events, attributing 
minimum speed and maximum distance to the government 
vehicle is not reasonable. Ii’ moving at a speed of thirty 
m. p. h. for a distance of 165 feet, the time elapsing between 
first sight and impact would be 3% seconds. If plaintiff, 
himself, traveled at an average of 10 m. p. h. his first sight 
would have occurred when he was approximately 54% feet 
from impact. It is unlikely that plaintiff, from such posi¬ 
tion, could or would have seen the other vehicle which was 
165 feet from impact. Such a line of sight would have been 
over a distance of approximately 175 feet, and have in¬ 
tersected a sizable portion of the residential area (R. 79) 
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of the block, in addition to intervening parked cars. (R. 
134-135 ). c •; 

In any event, as plaintiff continuously observed the on¬ 
coming government vehicle, it “was bearing to the east 
side . . .’’of Fort Totten Drive past the center line 
(J.A. 17). It was night-time. It was raining (J.A. 23). 
Plaintiff realized he “must turn left” (J.A. 15) in front 
of the line of the oncoming vehicle’s thirty or thirty-five 
mile an hour approach. All these factors demanded an 
exercise of caution. Plaintiff “didn’t do anything” 
(J.A. 20) . j 

When thus confronted, plaintiff persistently “imagined 
[the other driver] was going to turn left, because it was all 
he could do” (J.A. 21). Yet plaintiff knew* that Fort 
Totten Drive did not dead-end for some thirty to fifty feet 
south from Gallatin Street. He knew that there were cars 
parked in that dead-end area, screening and disguising its 
limits, for he looked in that direction (J.A. 21-22). The path 
of his own vehicle was in front of the “Road End” sign on 
the south west corner of the intersection. He did not know 
whether the other driver was as familiar with the inter¬ 
section as plaintiff himself. He did know that the other 
driver faced no “Stop” signs in his approach (J.A. 17). 
All these factors served notice that the other driver might 
reasonably continue straight through the intersection 
rather than turning. Clearly, the collision would not have 
occurred but for plaintiff’s rigid devotion to his own contra¬ 
dictory forecast that the other vehicle would cluinge its 
course at the intersection. 

Such conduct is contributory negligence as a matter of 
law. In Capital Transit v. Smallwood , supra? this Court so 
held, upon a strikingly similar set of facts, From first sight 
to impact, Smallwood traversed some 22 1 /> feet at a speed 

6 Other possible combinations are: minimum of both speed 
and distance, involving a time lapse of 2.61 seconds of time; and 
maximum of both speed and distance, involving a time lapse of 
3.21 seconds of time. Both of these time lapses are intermediate of 
the two examples discussed above. 

7 This case is but the epitome of countless other cases by this 
and other Courts which reflect a tort principle of long standing. 
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from 8 to 12 m.p.h.; while the streetcar traveled some 
70 feet at 25 m.p.h. In the instant case the approximate 
ratios of one to three are again present. Sidotti’s speed 
was exactly the same; his distance was further, encompass¬ 
ing the “approaching” of the intersection and his “real 
wide turn”. The government vehicle’s speed was some five 
or ten m.p.h. faster and 45 to 95 feet further. In both cases 
some two seconds in time was involved. Smallwood in¬ 
sisted upon a technical right of way; Sidotti insisted upon 
his forecast that the government vehicle would change its 
route. 

Smallwood attempted to outrun danger by traversing 
straight across its path. Sidotti attempted a left turn 
across its path. For another reason, the instant case is 
even more shocking than Smallwood , as is crystallized by 
the dissenting opinion in that case. The testimony of 
Smallwood left a doubt in the mind of the dissenting judge 
that Smallwood was continuously conscious of the approach 
of the streetcar. In the instant case the plaintiff volun¬ 
teered (J.A. 20): 

A. I saw it all the time. 

Q. What do you mean you saw it all the time? 

A. All the time I was looking in that direction, be¬ 
cause I was going to that direction. So I was looking 
at it all the time. 

Finally, Sidotti attempted to pit his own ability with that 
of a driver who was driving entirely on the wrong side of 
the street and exceeding the speed limit in the darkness of 
a rainy night. Clearly, plaintiff (appellee here) was con- 
tributorily negligent as a matter of law. 

One further matter needs consideration. Plaintiff tes¬ 
tified the other vehicle “swerved” left into him as it was 
“going by” (J.A. 19). That vehicle was completely on 
the wrong side of the street (J.A. 17). That side of the 
street was 15 foot wide. Plaintiff’s vehicle occupied 6 feet, 
and was 3 feet (J.A. 18, 24) from the curb. The widths of 
the two vehicles plus the 3 feet, total the 15 feet width of 
that side of the street with no room for swerving. 
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CONCLUSION 

Wherefore, it is respectfully submitted that the judgment 
below should be reversed with instructions to enter a new 
judgment in favor of appellant, defendant below. 

Leo A. Rover, 

United States Attorney. 
Lewis A. Carroll, 

Rufus E. Stetson, Jr., 

Carl W. Belcher, 

Assistant United States Attorneys. 
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JOINT APPENDIX 

*•••#•• 

70 Saviour Sidotti, the plaintiff, being first duly 
sworn, was examined and testified as follows: 

71 Q. What happened on October 24, 1951 ? 

A. While proceeding home from work, I traveled 
east on Gallatin. Upon reaching the intersection of Fort 
Totten Drive- 

Q. When you reached the intersection of Fort Totten 
Drive, what was your approximate rate of speed? 

A. I "would say between 10 and 12, not exceeding 12. 

The Court: Just a minute. Is this a right-angled inter¬ 
section ? 

The Witness: Yes, Your Honor. It is a right-angled, 
dead-end street. 

The Court: Which is the dead end? 

The Witness: Gallatin. 

The Court : So that when you came to Fort Totten Drive, 
you came to a dead end. Is that right? 

The Witness: That is right. I must turn left. 

72 The Court: You were going east on Gallatin. All 
right. Go ahead. 

By Mr. Atkinson : 

Q. Fort Totten Drive at that point, is it a through street? 
A. It is not, sir. It is a dead end, about 50 feet from ! 
Gallatin. 

The Court: Gallatin is the dead-end street? 

The Witness : And Fort Totten, sir. 

The Court: That is a dead-end street, too? 

The Witness: South of Gallatin. 

The Court: So that you can’t make a righthand turn? 
The Witness: No, sir. 
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By Mr. Atkinson : 

Q. It is a dead end after about how many feet away? 

A. About 30 feet. 

Q. From the intersection? 

A. Yes, about 30 to 50 feet. 

The Court: You mean, south of Gallatin it runs 30 to 
50 feet? 

The Witness: That is all, Your Honor. 

By Mr. Atkinson: 

Q. You are testifying the -way it was as of the date of 
this accident; is that right? 

A. That is right, sir. 

73 Q. Has it since been cut through? 

A. Yes, sir. 

Q. Coming on back, you said you were doing from 10 
to 12 miles an hour when you entered the intersection. 
Now, where were you when you first saw the car that later 
collided with you? 

A. I just began to, say, pass the curb, the first, ap¬ 
proaching the curb from Fort Totten Drive. 

The Court: Where was the other car? 

The Witness: The other car was perhaps about a hun¬ 
dred to 150 feet. 

The Court: Where? 

The Witness: North of Gallatin Street on Fort Totten 
Drive, going south. 

The Court: Going south? 

The Witness: Yes, sir. 

By Mr. Atkinson: 

Q. As you proceeded into your turn- 

The Court: Let me interrupt a minute. 

Were there stop signs at either intersection? 

The Witness: No, sir; but- 

I answer “No, sir” or “Yes, sir.” 

The Court: There were no stop signs? 
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The Witness: No stop signs. 

The Court: For either car? 

74 The Witness: For either car. 

The Court: All right. 

By Mr. Atkinson: 

Q. Were there any signs at all there? 

A. South of Gallatin there was a sign indicating a dead 
end. 

The Court: What did it say? “No through street?” 
The Witness: “Road end.” I think that is the way it 
read. And it was on the west side of Fort Totten, south of 
Gallatin. In other words, it would be on the southwest 
corner of Fort Totten and Gallatin, sir. 

By Mr. Atkinson : 

Q. Where was this car with respect to the surface of the 
Fort Totten Drive when you first saw it? 

A. He was bearing to the left side, in other words, east 
of Fort Totten, past the center line. 

The Court: He was on the left side of Fort Totten Drive? 
The Witness: Yes, sir, going south. In other words, it 
would be on the wrong side of the drive. 

The Court: I understand. He was on the east side of 
Fort Totten Drive. 

The Witness: Yes, sir. 

The Court: Going south. 

The Witness: Yes, sir. 

75 The Court: What kind of a car was it? 

The Witness: It was a Chevrolet, four-door job. 
The Court: A sedan? 

The Witness: A sedan, yes, sir. 

By Mr. Atkinson: 

Q. Was he closer to the center of Fort Totten or to 
the east curb of Fort Totten? 

A. The right wheel was past the center. In other words, 
the whole car was on the wrong side. 
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Q. It was just over on the wrong side, the whole car? 

A. Yes, sir. 

Q. Did you get any estimate of the speed he was going, 
sir? 

A. Well, judging from the time I saw the car, and where 
he hit me, where I still was in the intersection, I would judge 
from 30 to 35, sure. 

The Court: How long have you been driving an auto¬ 
mobile? 

The Witness: Since 1908, sir. 

The Court: And you would judge his speed at 35 miles 
an hour 

The Witness: Thirty to 35, yes, sir. 

The Court: What happened? 

The Witness: Well, there is very little to say, Your 
Honor. 

By Mr. Atkinson : 

76 Q. Tell the Court, from that point. 

A. He hit me. 

The Court: And where did he hit you? 

The Witness: He hit me on my left front wheel. And he 
pushed me about, I judge, about two feet, the front end, he 
pushed it away from where he hit me. 

By Mr. Atkinson : 

Q. Where Avere you at the time he hit you? 

A. I was still in the intersection, and my right, front 
Avheel was about three feet away from the imaginary curb. 
My left front wheel was about five or six feet. 

Q. Where is the curb, sir? 

A. There is no curb, only the concrete end. 

Q. And your right wheel was about three feet from that? 

A. Yes, sir. 

Q. And you were still in the intersection? 

A. Yes, sir. 

Q. Had you completed your turn? 

A. I had not quite completed the turn. 
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The Court: You were in the process of making your 
lefthand turn; is that right ? 

The Witness: Yes. 

Bv Mr. Atkinson : 

Q. What kind of turn did you make on this particular 
night? 

77 A. A real wide turn. 

Q. And, by the way, where was your car with re¬ 
spect to the center of the intersection? 

A. It still was on the riglithand side of the center, both 
on the east side of Fort Totten and south side of Gallatin. 

The Court: Was anybody driving with vou? 

The Witness: Yes, sir. 

The Court: Who? 

The Witness: Vincent Sidotti, my son. 

##*«•#• 

78 Q. At the time of the impact, sir, where was this 
other car, the car that struck you, with respect to the 

surface of the street? 

The Court: He said he was on the east side of the street, 
going south. 

The Witness : On the east side of Fort Totten; and must 
I—no; I must answer the question. 

By Mr. Atkinson : 

Q. Now, from his position, did you expect to be able 
to pass him, in spite of his being on your side of the street? 
A. No, I couldn’t. 

Q. I mean, was there space enough for you to pass ? 

A. Yes, I could pass, on the righthand side. 

Q. And as he was going by you, did his car swerve? 

A. Yes. 

Q. In which direction did his car swerve? 

A. The car swerved to the left of him. 

Q. And when it swerved to his left, did it strike you? 
Is that the point? 
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A. That is the time when it struck me. 

Q. What kind of turn was he making? 

A. He wasn’t making any turns. 

Q. He hadn’t gone into a turn? 

A. According to his swerving, it looks like he was making 
a lefthand turn. 

79 Mr. Stetson: I will have to object to that, Your 
Honor. I think it is a conclusion. 

The Court: Very well. 

#####•# 


102 Cross-examination. 

###*#•• 

Q. Mr. Sidotti, when you first saw the Government car, 
he was a hundred or 150 feet away from the intersection? 

A. Yes, sir. 

Q. How fast was he going? Thirty or 35 miles an hour? 
A. Thirty or 35 miles an hour, sir. 

Q. And when was the next time you saw him? 

A. I saw it all the time. 

Q. What do you mean, you saw it all the time? 

A. All the time I was looking in that direction, because 
I was going to that direction. So I was looking at it all 
the time. 

103 Q. You mean you saw’ him from 150 feet or 100 feet 
away, until he hit you? 

A. Yes, sir. 

Q. AVhat did you do to avoid the accident? 

A. I couldn’t do anything to avoid the accident. 

Q. What did you do? 

A. I didn’t do anything. 

Q. Did you blow your horn? 

A. No, sir. 

Q. Did you apply your brakes? 

A. I didn’t apply the brakes. 

Q. Did you turn your wheel? 

A. No. 
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The Court: Did you stop the car? 

The Witness : It was practically stopped. 

By Mr. Stetson : 

Q. What speed were you going when you entered the 
intersection? 

A. Between eight and ten, not exceeding twelve. 

Q. How quickly could you have stopped if you had 
wanted to ? 

A. I imagine I could have stopped within ten feet. 

Q. Did you stop at the intersection? 

A. I did not stop at the intersection, no. 

The Court : When you saw he was coming down the 
104 roadway at a speed of 35 miles an hour, didn’t you 

stop your car? 

The Witness : I imagined he was going to make a right- 
hand turn, because it w'as all he could do. 

The Court: At 35 miles an hour? 

The Witness: Well, I didn’t control the other car. 

By Mr. Stetson : I 

Q. Isn’t it true that cars were parked to the right of Gal¬ 
latin Street on Fort Totten Drive? 

A. Yes, sir. 

The Court: Were they parked on this day? 

The Witness: I saw one. 

By Mr. Stetson: 

Q. There was one car parked up in that little deadend 
section ? 

A. Yes, sir. 

The Court : On which side ? 

The Witness : On the righthand side going east, south of 
Gallatin, on the dead end, there was a car parked on either 
side, that I observed. 

The Court: Parked on the east side of Fort Totten 
Drive? 
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The Witness: East and west of Fort Totten Drive. 

The Court: South of Gallatin? 

The Witness: South of Gallatin, yes. 

Mr. Stetson: Your Honor, I don’t know whether 

105 the picture is quite clear. 

The Court: From what he tells me, it is clear. He 
says cars were parked on the east side of Fort Totten Drive 
and on the west side of Fort Totten Drive, south of Gal¬ 
latin. 

The Witness: That is right. 

By Mr. Stetson : 

Q. When did you look up in there? 

A. Before I entered. 

Q. Before you entered the intersection? 

A. Before I entered the intersection. 

Q. When did you look to the left? 

A. Immediately. 

Q. Before you entered the intersection? 

A. That is right. 

Q. And that is when you saw the Government vehicle? 

A. That is right, sir. 

Q. So it was before you entered the intersection when 
you saw it? 

A. Yes, sir; and it was about a hundred or 150 feet away. 
Q. How wide is that street at the intersection? And 
when I say at the intersection, I mean Fort Totten Drive. 

A. Thirty feet. 

Q. And at that rate of speed you could have stopped 
before you ever got halfway across the street, could you 
not? 

106 A. Yes, I imagine I could. 

Q. And if you had stopped there, from the position 
of the Government car, it would never have hit you, would 
he? 

A. He would have hit me just the same. 

Q. He would have hit you just the same, if he was on the 
lefthand side of the road? 

A. If he keeps going on the lefthand side of the road, 
I say no. 
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Mr. Stetson: No further questions. 

Redirect Examination. 

By Mr. Atkinson : 

Q. When you first saw the Government car coming down, 
did you at your first seeing it know what speed it was doing! 
A. No, I did not. 

Mr. Atkinson: No further questions. 

The Court: Step down. 

(The witness, the plaintiff, left the stand.) 

• •••••• 


107 Vincent Sidotti. 

• ••*••• 


Direct Examination. 

• ••#*•• 

Q. Where were you headed? Where were you going? 

A. We were headed east on Gallatin, cutting into Fort 
Totten Drive, on the way home. 

Q. About what time of night was it? 

A. Around seven o’clock. 

Q. About what was the speed of the car, as you ap¬ 
proached the entrance or the intersection of Fort Totten 
Drive ? 

108 A. We were going about 10 to 12 miles an hour. 

Q. Where were you when you first saw the Govern¬ 
ment car approaching, if you saw it? 

A. Well, I didn’t see too much. Of course, at that time 
it was raining, and there was a little glare. And we were 
just about making the turn. 

Q. Making the turn? 

A. Just about making the turn, when I noticed a glare 
on the windshield, and I said “Look out.” And at the 
same time I said “Look out,” he hit us. 

Q. And did you get any idea as to the speed of the on¬ 
coming car? 
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A. Well, I figured he was going about 30 or 35, some- 
wTieres in there. 

Q. What was the position of the striking car, on the sur¬ 
face of the street? Where was that car? 

A. That car was about 15 feet from the righthand side 
of the street, going south. It was on the w^rong side of the 
street. 

Q. Was he on the wrong side of the street? 

A. Yes. 

Q. Was he close to the center line, but on the wrong side 
of the street? 

A. Yes. 

109 Q. Did he at any time get back over to the proper 
side of the street, while you were looking at him? 

A. No, not that I know of. 

Q. Where was he at the time he struck your car, the car 
you were in ? 

A. He w’as on the wrong side of the street, coming out 
into the intersection. 

Q. And where was the car you were in, at the time it was 
struck ? 

A. It was on the, almost into the other side of the street. 
Q. The other side of what street? 

A. The other side of Fort Totten Drive, on the right- 
hand side going north. 

Q. And how close was the righthand side of the car you 
were in to the imaginary curb there? 

A. Well, I think the front wheel was around three feet. 

******* 

112 (The witness, Vincent Sidotti, left the stand.) 

Mr. Atkinson : If the Court pleases, that is my case. 

On Defendant’s Motion for Judgment at the Conclusion 

of Plaintiff’s Case 

Mr. Stetson: You Honor, at this point the Government 
moves for judgment at the conclusion of plaintiff’s case, for 
the reason that he has, one, failed to state a claim upon 


which relief may be granted; and, two, even if the Court 
feels he has set forth such a claim, it is obvious from the 
evidence adduced here that the plaintiff, by his own admis¬ 
sion, could have avoided the accident had he stopped 
113 his car before entering the intersection, rather than 
pulling out into the path of danger. 

*##**#* 

116 The Court: I think the plaintiff has established a 
prima facie case when he shows, one, that the auto¬ 
mobile was owned by the Government; two, that the auto¬ 
mobile was operated by an employee of the Government; 
three, that the automobile was operated in a negligent man¬ 
ner ; and four, that the plaintiff was injured. 

You talk about contributory negligence. I will dispose 
of that, too. Here is a man who has been driving this 

_ I 

route for a long time. Here is a dead-end street. When he 
came to make that turn, he had every right to believe the 
driver coming toward him on Fort Totten Drive would 
turn to the right, because there is no sense in going into 
a dead-end street. It would be a little different if it were 
a regular intersection where the automobiles would go 
through. But he had every right to assume—just like I 
have a right to assume, when I have a green light, and you 
are driving on a red light, that you are going to stop— 
he had a right to assume he would make a righthand turn. 
I am not going to decide this case on niceties and techni¬ 
calities that may be raised by the Government. If 

117 this man drove this car and was an officer, and it 
came out of Walter Reed Hospital and was owned by 

the Government, and this driver was negligent, then I have 
no alternative but to find for the plaintiff. 


126 


Edwin M. Bruce 
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Direct-examination : 

• •••••* 

127 The Witness : Not the Army car, sir. I am wrong. 
I have the diagram here. 

The Court: Did you draw this yourself? 

128 The Witness: No, sir. Officer Gilbert did this, sir. 
The Court: But you saw it? 

The Witness: Yes, sir; I was there at the time. 

The Court : And this is what ? 

The Witness : This is the Army car here. 

The Court: The Army car, you said it was—if this is 
the middle of the street. 

The Witness: Yes, this is the middle of the street. 

The Court: Was it on the wrong side of the street? 

The Witness: Yes, sir, some on the wrong side of the 
street. 

The Court: By how much? 

The Witness : Oh, I would say approximately three feet, 
I imagine. 

The Court: Three feet? 

The Witness: Or four feet. 

The Court: Had this car driven by the plaintiff almost 
completed the turn? 

The Witness: Like it is there, yes, sir. 

The Court : Almost completed the lefthand turn ? 

The Witness : Yes, sir. 

The Court: And this is a dead-end street, down there, 
is it? 

The Witness: It was at that time. 

The Court : It was at that time ? 

129 The Witness: Yes, sir. 

By Mr. Stetson: 

Q. Officer Bruce, was the Sidotti car, the Oldsmobile, 
north or south of the center line of Gallatin Street? 



27 


The Witness: It was north of the center line. 

i 

131 The Court : Did he admit he was driving the Army 
car? 

The Witness: This Cox boy, yes, sir; he was driving the 
Army car, yes, sir. 

The Court: Did he say why he was driving on the w’rong 
side of the street? 

The Witness: Your Honor, I would like to explain some¬ 
thing there to you, if I could. That street is 28 feet wide. 

The Court: Fort Totten Drive? 

The Witness: Yes, sir. 

The Court: And how wide is Gallatin? 

The Witness: That is 30 feet. 

Now, as I remember, there were cars parked—I can’t 
tell you the approximate distance—on the west side of the 
street. On one side there is no parking. 

132 The Court: The west side of what? Fort Totteni 

Drive ? i 

The Witness: Fort Totten Drive. 

The Court : And those cars w^ere parked north of 
Gallatin? 

The Witness: They w^ere parked north of Gallatin; that ' 
is correct. ; 

The Court: Did he say why he swung out? Was it be¬ 
cause he was going to make a righthand turn into Gallatin? 

The Witness: I was talking to him and he said that he 
didn’t know it was a dead-end street there, and he appar¬ 
ently would have gone straight; but he tried to avoid the 
accident. 

By Mr. Stetson: 

Q. Officer Bruce, isn’t it a fact that a car proceeding on 
Fort Totten Drive, where cars are parked on the west side 
of Fort Totten Drive, would necessarily have to straddle 
the center line of Fort Totten Drive? 
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A. That is correct. 

• *•*•## 

169 Court’s Ruling 

The Court: I find that the automobile of the defendant 
was operated out of a motor pool at Walter Reed Hospi¬ 
tal; that John D. Cox was an employee of the defendant, 
or agent or servant of the defendant, and that he was operat¬ 
ing the automobile on October 24, 1951, at or about the in¬ 
tersection of Fort Totten Drive and Gallatin Street, North¬ 
east, within the District of Columbia, and that while he 
was so operating it, the automobile was being operated 
within the scope of the employment. 

I find that the operator of the defendant’s vehicle 
operated the car in a negligent manner. 

I find that the plaintiff was not guilty of contributory 
negligence. 

The counterclaim filed by the Government is dismissed. 

On the original complaint I find for the plaintiff. I have 
taken into consideration the damage to his automobile in 
the sum of $185, his doctor’s bill of $42, his X-ray bill of 
$8, and his loss of earnings which ran slightly over $300. 
The plaintiff was not very badly injured. I will find for the 
plaintiff in the amount of $1,000. 

You will prepare the findings of fact and conclusions of 
law and the judgment, not inconsistant with my statement. 
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QUESTIONS PRESENTED 


( 1 ) 

Whether it is contributory negligence to continue to 
drive an automobile, on a rainy night, oblivious to peril, 
making a wide left turn and-decreasing the speed of the 
automobile so that it is “practically stopped,” within an 
uncontrolled intersection formed by two streets meeting 
at a right angle and dead-ending at that point, and when 
the impact occurs in the southeast quarter of said inter¬ 
section where the driver has a right to be, while attempting 
a left turn, w’hich is the only turn he may legally make, 
and anticipating that the oncoming vehicle "which he is 
continuously watching will make a proper right turn is 
all he can legally do, said oncoming vehicle being one 
hundred to one hundred fifty feet from the intersection 
and on the wrong side of the street, the rate of speed 
of said oncoming automobile being unknown, it entering 
the intersection on the wrong side and swerved left 
striking the said vehicle on the left front wheel. 

( 2 ) 


Whether the plaintiff is guilty of negligence as a matter 
of law in failing to stop his car under the circumstances 
shown by the evidence. 


( 3 ) 


Whether or not the Trial Judge was clearly in error in 
being convinced by the evidence presented. 
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Hnttrii States (Eourt of Appeals 

For the District of Columbia Circuit. 
No. 12,090. 


United States of America, 

Appellant, 

v. 

Savior Sidotti, 

Appellee. 



Appeal From the United States District Court for the 

District of Columbia. 

BRIEF FOR APPELLEE. 

Jurisdictional Statement. 

This is an appeal from a final order of the District 
Court entering judgment in an action at law for damages; 
in tort (J. A. 28). Jurisdiction was conferred on the 
District Court by the provisions of Title 11, Section 306 
of the Code of Laws for the District of Columbia, 1951 
Edition, and on this Court by the provisions of Title 28, 
Section 1291 of the United States Code. 

District of Columbia Traffic Regulations Involved. 

Sec. 21 Reckless Driving 


(a) “Any person who drives any vehicle upon a 
highway carelessly and heedlessly in willful or wan¬ 
ton disregard of the rights or safety of others, or 
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torn 


without due caution and circumspection and at a 
speed or in a manner so as to endanger or be likely 
to endanger any person or property, shall be guilty 
of reckless driving” (R. 155). 

Sec. 22 Speed Restrictions 

A speed limit of 25 rn. p. h. was stipulated (R. 
155). 


Sec. 22 (c) 

“The driver of every vehicle shall, consistent with 
the requirements of (a), drive at an appropriate 
reduced speed when approaching and crossing an 
intersection or railway grade crossing, when ap¬ 
proaching and going around a curve, when ap¬ 
proaching a hill crest, when traveling upon any 
narrow or winding roadway, and when special haz¬ 
ard exists with respect to pedestrians or other 
traffic or by reason of weather or highway condi¬ 
tions” (R. 156). 

Sec. 25 Drive on Right Side of Roadway—Ex¬ 
ceptions 

(a) Upon all roadways of sufficient width a ve¬ 
hicle shall be driven upon the right half of the 
roadway, except as follows: 

1. When overtaking and passing another vehicle 
proceeding in the same direction under the rules 
governing such movement; 

2. When the right half of the roadway is closed 
to traffic while under construction or repair; 

3. Upon a roadway divided into three marked lanes 
for traffic under the rules applicable thereon; 
or 

4. Upon a roadway designated and signposted for 
one-way traffic. 

Stipulated that no exception applied (R. 156). 


3 


Sec. 30 Further Limitations on Driving to Left 
of Center of Roadway 

(a) No vehicle shall at any time be driven to the 
left side of the roadway under the following 
conditions: 

2. When approaching within one hundred feet of or 
traversing any intersection or railroad grade 
crossing (R. 157). 

Sec. 36 Required Position and Method of 
Turning at Intersections 

The driver of a vehicle intending to turn at an 
intersection shall do so as follows, unless a differ¬ 
ent method of turning is directed by buttons, mark¬ 
ers, or signs at the intersection, in which event 
turns shall be made in accordance with the direc¬ 
tions of such buttons, markers, or signs. 

(a) Both the approach for a right turn and a right 
turn shall be made as close as practicable to the 
right-hand curb or edge of the roadway. 

(b) Approach for a left turn from a two-way street 
into a two-way street shall be made in that 
portion of the right half of the roadway near¬ 
est the center line thereof and after entering 
the intersection the left turn shall be made so 
as to leave the intersection to the right of the 
center line of the roadway being entered (R. 
157). 


Statement of the Case. 

This appeal arises out of a collision between two auto¬ 
mobiles, one owned and operated by the plaintiff, and the 
other owned by Army and operated out of a motor pool, 
from Walter Reed Hospital, the driver of defendant’s 
automobile was a soldier assigned to drive one of said 
cars and in the regular course of his employment was 
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sent to take a WAC from the Union Station to Forst 
Glen, and became lost in the course of his travels and had 
turned back in an attempt to get on the proper road, 
when this accident occurred. The plaintiff suffered con¬ 
siderable personal injury, and consequent loss of income 
and damage to his car. To the plaintiff’s complaint, un¬ 
der the Federal Tort Claims Act, for damages, the de¬ 
fendant answered denying liability and counterclaiming 
for property damage (R. 56-58). The answer to said 
counterclaim denied liability (R. 60). The case was tried 
without a jury in accordance with the Federal Tort Claims 
Act. And the District Court found as a fact that appel¬ 
lant was negligent, but that appellee was not negligent, 
the counterclaim was dismissed and judgment in sum of 
One Thousand Dollars ($1,000) was entered for anpellee 
(J. A. 28). 

The plaintiff, who had been driving since 1908 “drove 
this route every night.” On this occasion it was night¬ 
time and raining and there was a little glare and plain¬ 
tiff’s son testified he “didn’t see too much” because of 
the conditions, as “we were just about making the turn” 
(J. A. 23), thus visibility was poor. As plaintiff first 
approached and passed the curb of Fort Totten Drive 
(J. A. 15) he saw the defendant’s automobile for the first 
time some hundred to one hundred fifty feet away and 
north of Gallatin Street, going south. That is coming in 
his direction and the light on the defendant’s car was not 
bright (Dep. 5). There were no stop signs against either 
car, and plaintiff was driving at a speed of eight to twelve 
miles per hour. He did not know or determine the speed 
of defendant’s automobile (J. A. 23) when he first saw it. 
But testified as follows: “Well, judging from the time I 
saw the car, and where he hit me, where I still was in the 
intersection, 1 would judge from thirty to thirty-five, 
sure” (J. A. 18). He therefore had no fixed opinion as 
to the speed of the defendant’s car prior to the accident. 
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The car “was just over on the wrong side, the whole car’’ 
(J. A. 18), but close to the center line—being about fifteen 
feet from the west curb of Fort Totten Drive (J. A. 24). 
Plaintiff could pass on the right-hand side (J. A. 19). The 
plaintiff in the exercise of caution went into “a real 
wide turn” left (J. A. 19), and decreased his speed so 
that at the time of the impact his car “was practically 
stopped” (J. A. 21), and while plaintiff’s car was in this 
process of making the left turn the defendant’s car en¬ 
tered the intersection on the wrong side and swerved to 
the left, striking the plaintiff’s car in the southeast quar¬ 
ter of the intersection, being on the east side of Fort 
Totten Drive and the south side of Gallatin (J. A. 19). 

The defendant’s car struck plaintiff’s car “on my left 
front wheel” (J. A. 18), it jammed the left front door 
(R. 89), pushing plaintiff’s car away about two feet, and 
the plaintiff’s car came to rest with its right front wheel 
about three feet away from the imaginary curb, and left 
front wheel about five or six feet and plaintiff had not 
completed his turn. In response to question, plaintiff 
testified, “I couldn’t do anything to avoid the accident” 
(J. A. 20), but he did turn his wheel to the right in 
making the “real wide turn” and he “practically 
stopped” his car. Plaintiff imagined defendant was go¬ 
ing to make a right turn (J. A. 21), “because it was all lie 
could do” (since it was a dead-end street), and no mat¬ 
ter what plaintiff did or had done, “he (defendant) would 
have hit me just the same” (J. A. 22). The plaintiff 
rested his case at the end of his testimony of plaintiff, 
his son, and his doctor. 

The defendant’s witness, police officer Edwin M. Bruce, 
testified the Government’s car, that is the defendant’s 
car, was on the wrong side of the street by approximately 
three feet, and that Fort Totten Drive was a dead end 
street at that time; that plaintiff almost completed his 
left-hand turn (J. A. 26). He further testified that Fort 
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Totten Drive was twenty-eight feet wide, a matter about 
which he could not have been mistaken, but an official of 
the District of Columbia Highway Department testified 
the street was thirty feet wide (R. 145) and supported 
his testimony by official records of the Highway Depart¬ 
ment showing Fort Totten Drive to be thirty feet. Based 
on this testimonv and that of other witnesses, who had 
measured same (R. 152), the width of Fort Totten Drive 
was established bevond any doubt to be thirtv feet. 

The defendant further offered testimony by this same 

officer to show that cars proceeding south on Fort Totten 

Drive would necessarilv have to straddle the center line 

¥ 

of Fort Totten Drive when cars are parked on the west 
side of Fort Totten Drive (because the street is narrow, 
and to make a right-hand turn), and cars were so parked 
on this occasion, and that defendant apparently would 
have gone straight, but he tried to avoid the accident 
(J. A. 27). The Court found that the defendant was 
negligent in that he drove on the wrong or left side of 
the roadway and at an excessive and unreasonable rate 
of speed, within the intersection of said street, and that 
plaintiff was not guilty of contributory negligence (R. 
61-62) and entered a judgment for plaintiff in the sum 
of One Thousand ($1,000) Dollars (R. 63.) 

Issues Involved. 

It is respectfully submitted that the issues involved in 
this appeal raised by the appellants are as follows: 

( 1 ) 

Whether it is contributory negligence to continue to 
drive an automobile, on a rainy night, oblivious to peril, 
making a wide left turn and decreasing the speed of the 
automobile so that it is “practically stopped,” within an 
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uncontrolled intersection formed by two streets meeting 
at a right angle and dead-ending at that point, and when 
the impact occurs in the southeast quarter of said inter¬ 
section where the driver has a right to be, while attempting 
a left turn, 'which is the only turn he may legally make, 
and anticipating that the oncoming vehicle which he is 
continuously watching will make a proper right turn is 
all he can legally do, said oncoming vehicle being one 
hundred to one hundred fifty feet from the intersection 
and on the wrong side of the street, the rate of speed 
of said oncoming automobile being unknown, it entering 
the intersection on the wrong side and swerved left 
striking the said vehicle on the left front wheel. 

( 2 ) • 

Whether the plaintiff is guilty of negligence as a matter 
of law in failing to stop his car under the circumstances 
shown by the evidence. 

( 3 ) 

Whether or not the Trial Judge was clearly in error in 
being convinced by the evidence presented. 

Summary of Argument. 

It cannot be stated, with any degree of merit, that 
the Trial Judge was clearly in error in being convinced 
by the evidence presented, that the plaintiff was entitled to 
recover. The undisputed evidence showed that on the 
evening in question, the plaintiff, as he approached and 
entered the intersection in question, was well acquainted 
with traffic behavior at said intersection, and that on 
this particular evening as he approached and passed the 
intersection of Fort Totten Drive observed the defend- 
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ant’s car some one hundred to one hundred fifty feet 
north of the intersection, approaching on the wrong side 
of the street. That his reaction to what he saw was to 
make a wide left turn by cutting his wheels to the right 
at the corner, because he had frequently seen cars ap¬ 
proaching said intersection, similarly situated, and they 
invariably, would obey the law by getting over at the in¬ 
tersection on their proper right half of the intersection; 
so that he was not alarmed bv what he saw. That he 
proceeded into his wide left turn into the intersection, 
oblivious of his peril; that in addition he concluded from 
the physical facts that he might pass the oncoming car to 
the right but as things turned out there was no way— 
by stopping immediately or otherwise—for him to have 
avoided the accident, as the defendant entered the inter¬ 
section on the wrong side and at an excessive rate of 
speed and struck his car. That at the time of the im¬ 
pact the plaintiff’s car was where it had a legal right 
to be and the defendant’s car was where it had no legal 
right to be, in the southeast section of said intersection. 
That the plaintiff had assumed that the defendant would 
obey the traffic regulations and enter the intersection on 
the right half thereof and at a reduced speed, and the 
evidence under the law, supported his right to indulge in 
said assumption under the circumstances. That but for 
the defendant driving on the wrong side of the street 
within the intersection there would have been no collision. 

To the contention of the appellant that there was con¬ 
tributory negligence as a matter of law, we say that the 
record reveals no evidence of contributory negligence, and 
that the defendant wholly failed to point out contributory 
negligence on the plaintiff’s part. That in any event the 
question of contributory negligence was one to be passed 
upon by a jury or judge sitting without a jury, and that 
in the proper performance of his duty, the Trial Judge 
found in favor of the plaintiff: that the defendant’s negli- 
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gence was the proximate cause of the accident, in that 
he entered the intersection on the wrong or left side 
thereof and at an excessive and unreasonable speed, and 
that the plaintiff was not guilty of contributory negli¬ 
gence. That there is no evidence in the record on which 
the defendant can in good faith rely and say that here is 
a clear error committed by the Trial Judge in beipg 
convinced by the evidence. So, no reversible error or 
mistake is apparent in the Trial Court’s finding, the 
judgment below should be affirmed. 

ARGUMENT. 


POINT 1. 

The Trial Court very properly concluded that the plain¬ 
tiff was not guilty of contributory negligence, and a 
thorough examination and consideration of the record 
herein reveals that there is ample and convincing evidence 
to support this conclusion, reached by the Trial Court 
at the close of the evidence herein. That plaintiff had 
a right to assume a man is going to make a right-hand 
turn and not plow into the dead-end street (R. 117). 

The plaintiff’s testimony, corroborated for the most 
part by his son’s testimony showing that on the evening 
of October 24, 1951, at about 7 o’clock P. M., it was dark 
and drizzling rain. Plaintiff’s route was east on Gallatin 
Street and at the intersection—an L-shape intersection, 
making a left turn to go north on Fort Totten Drive and 
the defendant’s route was just the opposite—south oh 
Fort Totten Drive and west on Gallatin Street. That 
plaintiff was quite familiar with that intersection and 
knew about southbound traffic on Fort Totten drive, how 
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the traffic straddled the center of the street when cars 
are parked on the west side (J. A. 27) got over when 
coming into the right turn. So that when the plaintiff 
reached the west curb of Fort Totten Drive and as he 
was passing the same the fact that defendant’s car was 
over on the wrong side of Fort Totten Drive some one 
hundred to one hundred fifty feet away from the inter¬ 
section, did not indicate an unusual and alarming situation 
to him. 

The plaintiff did not know the speed of the car, but 
stated in the plaintiff’s deposition filed as part of the 
record in this case by appellant (Dep. 4 and 20). In 
response to a question as to when he first saw defendant’s 
car that “I was just starting to make a left turn” his 
testimony (J. A. 16) corroborates this, and that was five, 
six or seven feet past the curb. That there was a car 
parked twenty feet from the corner north of Gallatin 
on the west side of Fort Totten Drive (Dep. 10-11) and 
that he was not aware that an accident was imminent 
until “it hit me,” and that he was not worried about it 
when he first saw it over on the wrong side because 
he believed it was going to make a right turn (Dep. 25) 
as that was all he could (legally) do (J. A. 21). That 
he thereupon cut his wheels to the right and was making 
a “real wide left turn” and had “practically stopped” 
at the time of the impact. That the impact occurred 
in the southeast quarter of the intersection (J. A. 19) 
when the defendant entered the intersection on the wrong 
side thereof, plaintiff was where he had a right to bo 
and the defendant was where he should not have been, 
and swerved to the left striking plaintiff’s car over the 
left front wheel (J. A. 18), jamming the left front door. 
The impact pushed plaintiff’s car about two feet -and the 
ears come to rest in contact with each other. The plaintiff 
did not violate any traffic regulation and at all times 
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appears to have exercised prudent judgment, or reasonable 
care in view of the facts herein, especially his prior knowl¬ 
edge of the traffic conditions at said intersection. So when 
the Trial Judge commented (J. A. 25) that plaintiff had 
a right to assume he (defendant) would make a right-hand 
turn, he was stating law correctly and not erroneously. 

In the case of Slier vs. DeHaven, 91 U. S. App. D. C- 
257, 199 F. 2d 777, appellant asserted that DeHaven was 
contributorily negligent, as a matter of law, and cited 
“the same case the appellant in the instant case, relies 
upon,” Capital Transit Company vs. Smallwood, 82 U. S* 
App. D. C. 228, 162 F. 2d 14, in support of the assertion. 
The facts in that case distinguish it from this, for 
here DeHaven stopped before entering the intersection 
and then proceeded, because Sher’s car had not reached 
the intersection, which was protected on his side also by 
a stop sign. DeHaven had a right to suppose Sher would 
obey the stop signal. Sher did not do so. 

In the instant case, Sidotti entered the intersection at 
a very low speed—from eight to twelve miles per hour; 
the defendant’s car was one hundred to one hundred 
fiftv feet north of the intersection and thus had not 
reached the intersection. It could have stopped, and/or if 
could have returned to the right side of the road as 
required before entering intersections. The rules of the 
road require cars entering an intersection to come in on 
the right half thereof, and the L-shape turn justified 
the plaintiff in assuming that the driver would obey the 
law by making a right-hand turn and by entering the 
intersection on the proper right side of the road. Had 
the defendant been on the right side of the intersection, 
there would have been no collision. 

In the case of U. S. vs. Benson, et al., 88 U. S. App.: 
D. C. 45, 185 F. 2d 995, which is an action quite similar 
to the instant case, it is an action brought under the; 


t 
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Federal Tort Claims Act, by an infant plaintiff by his 
father and next friend against the U. S. A, the child 
was struck by a government truck. There was a judgment 
for the plaintiff and defendant appealed as in the instant 
case. The contention in that case, as in the instant case, 
was that plaintiff was guilty of contributory negligence. 
The Court held that the evidence established, that the 
negligence of the defendant driver was the sole proximate 
cause of the injuries of the minor plaintiff. That the 
defendant’s truck was speeding, not maintaining proper 
lookout, and driving on the wrong side of the road when 
the child was struck. The finding in the above case as 
to defendant’s negligence is almost identical with the 
one at bar, and it would appear that the same rule would 
apply. This Court in the above case said that “contribu¬ 
tory negligence, like negligence itself, is a conclusion to 
be drawn from all of the circumstances in the particular 
case.” In the instant case, certainly all of the circum¬ 
stances point to the negligence of the defendant as the 
proximate cause of this accident, for here, too, is “suffi¬ 
cient evidence in the record to warrant the inference and 
conclusion drawn by the Trial Court.” The rule of law 
applied appears almost universal. See Keir vs . Trager. 
81 A. L. R. 181, 7 P. 2d 49; Jones vs . McCullough , et al .. 
148 Kan. 561, 83 P. 2d 669. Both of the above cases are 
quite in point with the instant case and ably support 
appellee’s position herein, that, in view of the evidence 
in the record, the plaintiff had a right to assume that 
the other motorist ivould observe ordinances, and a motor¬ 
ist is not guilty of negligence in acting upon that assump¬ 
tion. Thus the failure of plaintiff to do one or more 
things which he might have done to avoid collision with 
defendant’s automobile at intersection did not render 
him guilty of contributory negligence, when no collision 
would have occurred except for defendant’s negligence in 
driving his automobile on the wrong side of the street 
at the time of the collision. 
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POINT 2. 

i 

Appellant’s contention that there was contributory 
negligence as a matter of law is without substance. 
Appellant fails to point up or clearly specify a single 
instance of contributory negligence on the part of the 
plaintiff, appellee. Where in the record is there convinc¬ 
ing evidence of contributory negligence by the plaintiff? 
True, the appellant assumes: (1) That the fact that 
plaintiff saw defendant’s car one hundred to one hundred 
fifty feet north of the intersection on the wrong side 
of the street was sufficient to notify him at that time 
of impending peril. (2) That plaintiff had sufficient time 
to stop his car at a point not in the line of danger: 
(3) That plaintiff was not justified in assuming that the 
defendant would obey the law on entering the intersection^ 
by entering on the right half thereof, and thus avoid the 
accident. All of the above assumptions are illogical and 
cannot be supported by evidence in the record or the law 
applicable to the same. The defendant resisted all efforts 
made to reveal exactly what happened from defendant’s 
point of view, to the extent of trying to hide the driver 
of defendant’s automobile (R. 117-118). 

It must be remembered that on the night of the accident 
in question the plaintiff was well acquainted with the 
traffic conditions as they existed at said L-shape inter-' 
section. As the defendant, appellant, sought to show (J. A. 
26) (R. 133-134), when cars are parked on the west side: 
of Fort Totten Drive, they were so parked on this; 
occasion—the southbound traffic straddles the center of 
the road (J. A. 26) (R. 133-134), getting over at the 
intersection herein to make the right turn legally and 
properly. So that seeing a car doing the same thing 
on this evening was nothing that would indicate imminent 
peril to him. But if it had, was the plaintiff in a position 
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to bring his car to a stop in time to prevent the occur¬ 
rence. The plaintiff, when questioned as to this point, 
stated as follows: “Q. And if you had stopped there, 
from the position of the government’s car, it would never 
have hit you, w’ould he? A. He would have hit me just 
the same” (J. A. 22). This is the unprinted line which 
appellant left out of its quotation from the transcript, 
but it sheds tremendous light on this factual situation and 
the conclusion to be reached. 

When one considers the narrow streets, thirty feet 
square intersection, the fact that plaintiff was passing the 
curb of Fort Totten Drive and about to go into his left 
turn (J. A. 15) when he first saw defendant’s car, he must 
necessarily conclude that it was impossible for plaintiff 
himself to have avoided the accident by any action he 
might have taken. The above is true because the distance 
from the west curb of Fort Totten Drive to the so-called 
twenty-one feet point of impact was insufficient to permit 
the plaintiff to stop his car, even moving at the rate of ten 
miles per hour—for at that rate it takes (other things 
being favorable) fourteen and two-thirds (14%) feet 
braking distance, and fourteen and tico-thirds (14%) feet 
for reaction time , under the most favorable conditions 
to stop such a vehicle. But it was raining at the time 
of the accident, so that condition must be considered. 
The total shortest stopping distance possible for the 
plaintiff is t-wenty-nine and one-third (29%) feet. The 
appellant’s magic figures as to possible stopping distance 
for plaintiff, significantly fails to allow for reaction time 
in the exposition of plaintiff’s so-called contributory 
negligence. Thus, an absolutely necessary element of the 
formula for determining stopping distances is eliminated. 
But a true and just result cannot be reached by such 
omissions. So that no matter what the defendant does, 
the front of the plaintiff’s car cannot be stopped short 
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of the twenty-nine and one-half (29^) feet—right in the 
line of the illegally traveling defendant’s car. This proves 
to a demonstration that there was nothing plaintiff could 
have done to avoid the same. The figures used by the 
appellant are not only hypothetical but imaginary. Thus 
the plaintiff was correct when he testified “even to stop 
wouldn’t help any” (Trans. 33). 

Moreover, there is serious conflict in the evidence as to 
just where plaintiff was when he first saw the defendant’s 
car, and as to just where the defendant was when plaintiff 
saw him and what was the rate of speed of defendant’s 
car, it being obvious that the plaintiff’s estimate was a 
reasoned one (J. A. 18), also, as to point of impact, and 
whether plaintiff was oblivious to his danger. All of 
which are questions of fact for the jury—or for the Court 
when sitting without a jury. Thus, in the case of Peigh vsi 
B. £ 0. R. R. Co ., 204 F. 2d 391, 92 U. S. App. D. C. 198' 
this Court held, reversing the District Court, that there 
was a sufficient evidence of negligence for plaintiff to go 
to the jury. Holding that plaintiff was apparently con¬ 
tributory negligent but not as a matter of law. 

In Higashi vs. Shipplett, 90 U. S. App. D. C. 302, 195 F. 
2d 784, this Court held that evidence as to negligence 
and proximate cause presented questions for the jury. 
Admittedly in both of the above cases there was negligence 
on the part of both plaintiffs—but in the instant case there 
is an absence of proof of contributory negligence. So 
that it would have been an error in the instant case, as 
in Higashi vs. Shipplett , supra, in which the Trial Court 
had ruled there was negligence as a matter of law, for the! 
Trial Court to have granted the defendant’s motion. This: 
Court said, in reversing the decision: “It was error for 
the Court to rule as a matter of law that the jury could 
not honestly conclude from the evidence that the defendant 
was negligent and his negligence was a proximate cause 
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of the injuries of which complaint is made. The factual 
issues of negligence and proximate cause were for the 
jury,” and cases cited thereunder. For it certainly could 
not be said in the Sidotti case that no reasonable man 
would hold in favor of plaintiff, appellee. 

It follows, from what has been asserted herein, that the 
rule of the case of Capitol Transit Co. vs. Smallwood, 82 
U. S. App. D. C. 22S, does not apply to the case at bar 
because the facts are quite different, so different, that 
there is no similarity between them. In the first place, 
the street car in the Smalhvood case was on its tracks, 
where it had a right to be, its direction of travel was 
fixed and determined, and in the instant case the defendant 
was on the left or wrong side of the street and he could 
have easily gotten over on his right half of the road; 
his direction of travel was not fixed and determined. The 
defendant had no preferential right of way of which this 
Court has held a driver of an automobile is charged with 
the knowledge —Gardner vs. Capital Transit Co., 80 U. S. 
App. D. C. 297,152 F. 2d 288. This point alone is sufficient 
to prove that the rule does not apply. 


POINT 3. 

In addition to what has been said in Points 1 and 2, 
I repeat that the Trial Judge committed no error in 
being convinced by evidence in plaintiff’s favor, counsel 
calls this Court’s attention to the fact that ‘‘the law is 
clear that in a moment of unexpected emergency and 
imminent danger, a person is not held to the use of the 
best possible judgment, or a high degree of prudence 
that one may be assumed to exercise in an interval of 
calm, when there is opportunity and time for reflection and 
deliberation.” Thus spoke this Court in Baltimore <6 Ohio 
R. R. Co. vs. Postom , 85 IT. S. 207, 182 F. 2d 986, in which 
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this Court said there ‘‘must be substantial evidence to 
support either conclusion that is reached and a mere scin¬ 
tilla is not sufficient. It is well settled that where there is 
uncertainty as to the existence of either negligence or 
contributory negligence, the question is not one of law, 
but of fact, and to be settled by a jury; and this whether 
the uncertainty arises from a conflict in the testimony, or 
because, the facts being undisputed, fair-minded men will 
honestly draw different conclusions from them,*’ citing 
Richmond & Danville R. Co. vs. Porters, 149 Y. S. 43, 
37 L. Ed. 642. 

In the case of Wynne vs. Boone, 88 IT. S. App. D. C. 
363, 191 F. 2d 220, this Court pointed out its scope of 
action: “Our duty under the mandate of Rule 52 (a) is to 
uphold the Trial Judge’s findings of fact unless clearly 
erroneous * * # it is not our function to weigh the 
evidence * * * our sole function is to decide whether 
or not the Trial Judge was clearly in error in being 
convinced by the evidence presented.” 

Tt is submitted that no mistake or error has been shown 
in the Trial Court’s ruling, that it is supported by ample 
evidence and should be sustained. 


CONCLUSION. 

Wherefore, for the reasons pointed out herein, your 
appellee urges that the judgment of the lower court 
be affirmed. 

RICHARD R. ATKINSON, 
Attorney for Appellee, 
307 E Street, N. W., 
Washington, D. C. 
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QUESTION PRESENTED 


Under the facts of the instant case, was appellee negligent 
being “oblivious to peril”? 
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GUmteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 12,090 

United States of America, appellant 

v . 

Saviour Sidotti, appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


REPLY BRIEF OF APPELLANT 


INTRODUCTION 

In its main brief appellant endeavored to present the facts 
and argument with a view to objectivity, on the basis of a 
reasonable driver of an automobile, rather than on the basis 
that the particular driver involved was appellee person¬ 
ally. Rejection of this principle is inherent in the brief 
which appellee has filed herein. This rejection is implicit in 
appellee’s premise that he “was well acquainted with traf¬ 
fic behavior at said intersection” (Br. p. 7), and the “in¬ 
variability” of such behavior (Br. p. 8); his argument that 
oncoming vehicles on the wrong side of the road “did not 
indicate an unusual and alarming situation to him” (Empha¬ 
sis supplied—Br. p. 10); and finally in his own conclusions 
that he had a “right to assume” the other vehicle would 
make a turn in spite of its excessive speed (Br. p. 9), that in 


( 1 ) 
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failing to make such a turn the other vehicle “was where it 
had no legal right to be” (Br. p. 8), and finally that it was 
not negligence for him to be “oblivious [‘Not mindful,’ 
Webster’s New Collegiate Dictionary ] to peril” (Br. pp. i, 
6, 8.) 1 

The following quotation from page 13 of appellee’s brief 
also, we believe, demonstrates appellee’s technique: 

Where in the record is there convincing evidence of 
contributory negligence by the plaintiff? True, the 
appellant assumes: (1) That the fact that plaintiff saw 
defendant’s car one hundred to one hundred fifty feet 
north of the intersection on the wrong side of the street 
was sufficient to notify him at that time of impending 
peril. (2) That plaintiff had sufficient time to stop his 
car at a point not in the line of danger. (3) That plain¬ 
tiff was not justified in assuming that the defendant 
would obey the law on entering the intersection, by en¬ 
tering on the right half thereof, and thus avoid the acci¬ 
dent. All of the above assumptions are illogical and 
cannot be supported by evidence in the record or the 
law applicable to the same. (Emphasis supplied.) 

Because such subjectivity is believed to be the substantive 
crux of the instant negligence case (rather than because 
appellant fears this Court would be misled by such writing 
technique), appellant takes this opportunity to demonstrate 
not merely that appellee was contributorily negligent, but 
also that appellee’s subjective state of mind lead him to 
reject the patently reasonable course of action and act un¬ 
reasonably, and therefore negligently—so as to cause the 
two vehicles to collide. 


1 In legal writing the word “oblivious” is most often used in con¬ 
nection with the tort doctrine of last clear chance. Appellee did not 
plead or argue last clear chance. The ruling of the District Court 
was a rejection of that doctrine (J. A. 28). The reasoning of the 
District is strikingly similar to appellee’s reasoning here (J. A. 25). 
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ARGUMENT 

I 

Appellee Was Negligent 

With reference to item (1) in the above quotation from 
appellee’s brief, appellee’s sight of the government vehicle 
was “sufficient to notify him at that time of impend¬ 
ing peril.” The oncoming vehicle was then speeding 
(J. A. 20, 21, 24, 18). It was on the wrong side of the 
road (J. A. 17). Appellee looked at it “all the time” (J. A. 
20). Peril was manifest in appellee’s intended route over 
the wet street, which would take appellee toward, and in 
front of the projected path of, the government vehicle, in 
executing his own contemplated left turn (some turn by 
appellee was essential because of the concrete barricade fac¬ 
ing him—J. A. 15, 18). At no time did the government 
vehicle return to its proper side of the street (J. A. 24). 

With reference to item (2) in the above quotation, plaintiff 
did have “sufficient time to stop his car at a point not in the 
line of danger.” We do not base this assertion upon any 
magic in figures; we agree with appellee (Br. p. 14) that 
figures contain no magic. We do base our assertion on 
testimony in this case. It is based upon the testimony of 
appellee himself. He testified: “I could have stopped\ 
within ten feet” (Emphasis supplied—J. A. 21). We accept 
his statement. We further accept his statement that had 
he exercised his capabilities, in these very circumstances, 
with regard to so stopping his vehicle, that “no,” “the gov¬ 
ernment vehicle . . . would never have hit [him]. (J.A. 22.) 

Appellee’s own testimony that he could have stopped 
short of the area of danger embodies driver reaction time 
as well as time for the mechanics of braking his vehicle. The 
only loophole in the aura of appellee’s negligence is definable 
as timely notice to a reasonable man, from the circumstances, 
that, in order to avoid danger, it is necessary that he stop. 
The facts are clear that the first time appellee saw the on¬ 
coming vehicle, said vehicle was then traveling at an exces-! 
sive rate of speed (J. A. 17, 20, 21, 24, 28) and on the wrong! 
side of the street (J. A. 17, 24). Neither the speed nor the 
course of that vehicle ever varied. Nor did appellee ever 
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take his eyes off that vehicle (J. A. 20). How long a con¬ 
tinuous gaze does it take for a reasonable individual to 
determine whether a distinguishable vehicle coming from 
right angles to the viewer is traveling at an excessive rate 
of speed? Of course, there is no exact answer to our rhetori¬ 
cal question; but it is known that such an interval is short. 

"Whatever the length of time required for a determina¬ 
tion that such a vehicle is traveling at an excessive rate of 
speed, it takes even less time to determine whether such a 
vehicle is on the wrong side of the road—especially when 
“the whole car [is] on the wrong side” (J. A. 17). The lat¬ 
ter determination requires hardly more than a glimpse. 
Appellee had, or reasonably should have had, notice of the 
position of the other vehicle, even if not notice of its exces¬ 
sive speed, in a scarcely measurable interval of time. 

Under the circumstances in the instant case, a reason¬ 
able driver would have required no more than a bare glimpse 
of the oncoming vehicle before he would have the reaction 
to begin breaking his own vehicle. The presence of dark¬ 
ness and the wet pavement would have spontaneously ini¬ 
tiated such a reaction. In addition, this reaction would be 
sparked by the knowledge that the intended course of such 
person was in the direction of, and onto the very same half 
of the road already occupied by the whole of, the oncoming 
vehicle. Thus is it apparent that with a glimpse plus his 
ability to stop “within ten feet,” appellee had sufficient 
time to stop his car at a point not in the line of danger. 
His failure to do so was negligence. 

The crux of the matter is that appellee did not claim in the 
trial court, and does not now claim, that he had no notice 
plus an opportunity to stop his vehicle. Amazing as it is, 
his position is that he had a right, in spite of all the facts 
indicating the peril, to assume that the driver of the other 
vehicle was going to make a right turn “because that was 
all he could do” (J. A. 21). That such is, even now, appel¬ 
lee’s position is flagrant in item (3) of the above quota¬ 
tion from his brief: “plaintiff was . . . justified in assum¬ 
ing that the defendant would . . . avoid the accident.” 
Such assertion is pregnant with the type of negligence which 
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was condemned by this Court in Capital Transit Co. v. Small¬ 
wood, 82 U. S. App. D. C. 228, 230, 162 F. 2d 14, (1947) as 
an attempt to “thus throw the risk of injury” upon one 
other than himself. 

In addition to demonstrating the nature of appellee’s neg¬ 
ligence, the above statement from appellee’s brief also points 
up the cause, basically, of the collision between the two 
vehicles—namely, appellee’s assumptions, flowing from the 
fact that appellee “was well acquainted with traffic behavior 
at said intersection” (Br. pp. 7, 8, 9-10,11,13). Though the 
government vehicle was observed to be (J. A. 17), and to 
remain (J. A. 24), on the wrong side of the road, appellee 
assumed that vehicle would “g[e]t over when coming into 
the [intersection], because he had observed that all other 
vehicles had done so in the past (Br. p. 9-10,11,13). Appel¬ 
lant “imagined” also that the government vehicle “was 
going to make a right-hand turn, because it was all lie could 
do” (J. A. 21). In light of the fact that appellee continu¬ 
ously observed that the unknown driver of the government 
vehicle was driving a wet street on the wrong side of the 
pavement at an excessive rate of speed, these figments of 
appellee’s mind were unreasonable. 

In addition, there is no factual support for appellee’s 
assertion that all the driver of the government vehicle^ 
“could do” was turn right. This was not an “L” inter¬ 
section. It was a “T” intersection, with the government 1 
vehicle traversing the equivalent of the top of that “T” 
(for the correct azimuth, reader should level the “T” to 
reader’s right). Appellee chooses to ignore that the street 
traveled by the government vehicle (Fort Totten Drive) 
extended about thirty to fifty feet past the intersection of 
that street with the street traveled by appellee. That ex¬ 
tended portion of Fort Totten Drive was occupied by at 
least two parked vehicles at the time of the events here in 
question. (Appellant’s brief, p. 2.) To a stranger in the 
vicinity Fort Totten Drive had the appearance of being a 
“through” street. Appellee, himself, then knew differently 
(J. A. 21); but, he had no right to assume that the driver 
of an oncoming vehicle had the same familiarity and knowl- 
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edge of the area. In fact, that other driver had no such 
knowledge (J. A. 27). Factually, legally and reasonably 
the other vehicle could go straight through the intersection 
without turning. 

Appellee had notice plus ability to stop his vehicle 
short of the collision. He rejected the manifest dic¬ 
tates of the circumstances, and instead chose to rely upon 
his own forecast, from past experience. Both in this re¬ 
jection and in his choice he was negligent. 


II 


Appellee’s Negligence Caused The Collision 

Assuming the Government driver had knowledge that 
Fort Totten Drive did terminate 30 to 50 feet past the inter¬ 
section, there would he nothing illegal about his proceeding 
directly through the intersection into those 30 to 50 feet of 
Fort Totten Drive. No stop signs intercepted such a path 
of travel (J. A. 16-17). Therefore, there is no substantial 
support for appellee’s assertions that the government 
vehicle “was where it had no legal right to be, in the south 
. . . section of said intersection (Br. p. 8). The only 
possible justification for such assertion appears in the 
omitted (“ south east’ 7 ) portion of that assertion. By being 
“east,” the government vehicle was admittedly on the 
wrong side of the road; but in such position he was f urther * 
from appellee, and therefore the easternly position did not 
contribute to the collision. It is thus clear that, for the 
purposes of determining appellee’s contributory negligence, 
the government vehicle, at the point of impact, was in a 
place where it had a perfect legal right to be. 

Again we state that appellee does not deny its own negli¬ 
gence. Also we reiterate appellant’s own testimony that 

(1) he “could have stopped within ten feet” (J. A. 21); and 

(2) so stopped, “the government vehicle would never have 
hit [him] ” (J. A. 22). Further words by us could not more 
clearly call forth the conclusion that if appellee had reason¬ 
ably exercised his ability to so stop, the other vehicle and 
all the negligence adhering to that other vehicle would have 
passed by appellee without injuring or even touching him. 
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CONCLUSION 

We respectfully submit that the foregoing demonstrates 
that appellee, himself, has correctly employed the word 
“oblivious,” as meaning “not mindful,” in saying he was 
“oblivious to peril” (Br. pp. i, 6, 8). We conclude that a 
reasonable individual would have been mindful and have 
stopped his vehicle safely; and, that appellee’s failure to do 
so was negligence which caused this accident. Wherefore, 
we submit the judgment of the District Court should be 
reversed. 

ADDENDUM 

As seen, appellant’s position is that this case should be 
reversed outright. However, if the case is affirmed, the 
state of the record herein requires that the case be re¬ 
manded to the District Court. Even though the case be 
affirmed, such remand is necessary in order that the plead¬ 
ings of the appellee be amended so as to allege that the 
agent of appellant was acting within the scope of his em¬ 
ployment, as required by 28 U. S. C. § 931, 60 Stat. 844—the 
same being known as the “Federal Tort Claims Act.” 
Though the District Court recites the element of scope of 
employment in its final order (R. 61), the complaint before 
the District Court does not contain that essential element 
(R. 56). 

Leo A. Rover, 

United States Attorney. 
Lewis A. Carroll, 

Rufus E. Stetson, Jr., 

Carl W. Belcher, 

Assistant United States Attorneys . 
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